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In coming to a conclusion regarding the I.R.C. § 845 (b)
issue, we have a preliminary view that the reinsurance at issue
(reference account) exhlbits a significant tax avoidance effect.
As pointed out, the bottom line is that over z Hl year period,
S_per year vanishes as income. The taxpaver claims
a current deducticn and the reinsurer will offset premium income

by the amount it estimates that it will have to pay back at the
end of the policy. We believe that the facts in this case,
coupled with dicta in the recent United Parcel Service v,
Commissioneyr, T.C. Memo. 1999-268 opinion regarding minimal risk
shifting provides a general framework for our case. I.R.C. §
845(d) has been addressed by the Tax Court in Trans Citv Life

Insurance Co. v. Commissioner, 1068 T.C. 274 {1998}).
Court,

when

There the
after noting the lack of regulations under this Code

-section, addressed™Seven factor$ set out in the conference report
with respect to this Ccde secticon. Underlying these seven tests
is an overriding principle the tax avoidance effect is
significant "if the transaction is designed so that the tax
benefits enjoyed by one or both parties to the contract are
disproportionate to the risk transferred betwsen the parties."”

H. Conf. Rept. 98-861, 1984-3 C.B. (Vol. 2} at 317. This
overriding principle is resolved in faver of one party over the
cther by analysis of the seven factors as follows:

i. Duration or age of business reinsured;
1i. Character of Business Reinsured;

1ii. Determining Pctential Preofits and Zxperisrc
Rating;
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Terminaticn;
vi. Relative Tax Pcsitions; and
vii. General Financial Situstions.

An analysis of these seven factors will allow for
determination of the relative risks transferred versus the tax
henefits derived.

We are unable to effectively respond to each of these
factors based on the facts we presently have availilable and
request your assistance 1n the form of your providing your views
on each of these factors as they relate to the reference account.
Also, please provide your comments on the impact of the United
Farcel Service decisicon that was rendered in the context of
business purpose and the minimal risk shifting asscciated with
the insurance at issue in that case. My initial reaction is that
this entire transacticn is similar in effect to that in United
Parcel Service and that of a corporate tax shelter overlapping
with the I.R.C. § 845(b) situation.

We note that unless the taxpayer extends the statute of
limitation, there is nc possibility of soliciting the technical
advice. We would need at least a full vear's extension for the
technical advice to be accepted by the National Office. In the
absence of such an extension and the seeking of a technical
advice, the taxpayer will have to deal with our views (with or
without thgir input). In this regard, we will cocrdinate with
the National Office and with Tim Collins, the ISP, to the degree
possible in order to have a unified peosition. We note that our
preliminary discussions with the Naticnal Office have indicated
that they believe we are dealing with a viable 1ssue.

We suggest that the facts will necessarily have to be
developed somewhat similar to those as developed in United Parcel

Service in terms of the detail of the transactions. With respect
to the instant case, it wculd require all the facts asscociated
from negotiations between the parties' termination; why the
taxpayer belleves that a transaction fails GAAP for lack of risk
transfers still qualiflies for tax benefits under I.R.C. § B845(b};
an analysis of the premiums paild with the risks assumed, which
would require obtaining the evidence as to how the premiums were
negotiated and computed; an analysis that will prove up the
conditions set out 1n Rev. Rul. 83-66 with respect
retrospectively rated premiums and a determinaticn
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We believe that the situation herein is distinguishable from
the results in Trans Cityv's Life Insurance Company, at least on
the surface, in that the omitting of Sﬂa year over a
B year period from anyone's income would appear to be a
significant tax impact.

We will be happy to assist in any way possible in terms of
the factual develcpment of this issue. In this regard, we should
keep Tim Collins’™ read in on our factual development and
potential theories as much as possible and I will seek to make
contact with Tim within the next several days. Additicnally, I
will keep the National Office read in on our progress in order to
ensure their backing throughecut this process. I would agree with
Tim's initial views that we believe we have a very favorable case
for purposes of arguing under I.R.C. § 845(b), but that it would
be necessary to properly frame the issue, both legally and
factually. 1In this regard, the development of your facts and
your comments with respect to the factors above will be important
as the case will be decided at least to some degree, if not
sclely on the basis of those factors. I have attached copies of
both United Parcel Service v. Commissioner and the Trans City
Life Insurance Co. v. Commissioner cases for your convenience.

Again, please don't hesitate to call me at (8904) 232-2788,
Ext. 22 for discussions of this,case and any of the factual
developments as may be needed.
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